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1.

The Third Respondent shall pay to the Applicant the sum of $58,095.45.
2.
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Reasons
1 The owners and the builder entered into a contract dated 22 August 1999 for the construction of a new house.  The owners took possession on 5 October 2000.  Prior to final settlement there was considerable correspondence from the owners to the builder outlining some of their concerns.  On 2 November 2000, they wrote to the builder listing a number of defective items, most of which they say the builder failed to address.
2 In August 2003 the owners engaged Paul Moore, building consultant, to carry out a detailed inspection of the property.  He prepared a report dated 12 March 2003 identifying some 214 items of allegedly defective work.  On 4 June 2003 the owners lodged a claim with the Housing Guarantee Fund Ltd (‘the HGFL’) as administrator of the Domestic Builders (HIH) Indemnity Scheme.  The completed claim form and statutory declaration was sent to the HGFL under cover of a letter dated 4 June 2003 by their then solicitor, together with a number of documents including a copy of the contract, the specifications and copies of correspondence passing between the owners and the builder between 8 June 2000 and 23 August 2001.

3 On 8 September 2003 the HGFL issued a direction to the builder to rectify approximately half of the items.  The owners then made application to the tribunal appealing the decision in relation to the rejected items.  The builder has not appealed the decision and has agreed to be bound by it.  The builder subsequently joined the painter and the plumber to the proceeding seeking contribution for any painting and pluming defects.  Settlement was subsequently reached between the builder and the joined parties, although copies of the Terms of Settlement have not been provided to the Tribunal.

4 On the first day of the hearing Mr Settle of Counsel, tabled an open offer on behalf of the builder, in which the builder agreed to rectify the items approved by the HGFL and an additional fifty or so items which had been rejected by the HGFL.  This open offer was tabled without any admission of liability.

5 In response to my enquiry counsel indicated the owners were not prepared to consider the builder’s open offer unless the HGFL agreed to indemnify them in relation to the additional items included in it.  This was repeated on more than one occasion during the course of the hearing.  
6 Although the only decision which has been made by the HGFL is in relation to liability, the parties agreed that it was desirable that I consider and determine the appropriate quantum of the owners’ claim.  I note the owners in their Points of Claim seek a review of the HGFL’s decision of 8 September 2003, and an order for payment by the HGFL of the sum of $100,000.000 out of the Domestic Building (HIH) Indemnity Fund.
7 Mr Settle represented the Second and Third Respondents on the first day of the hearing, and again at the hearing of final submissions.  Otherwise Mr Tuddenham, who is a director of the Third Respondent, appeared on behalf of himself and the Third Respondent assisted by Mr Ray Martin, building consultant.  Mr Oliver of Counsel appeared on behalf of the owners, and Mr Johnson of Counsel appeared on behalf of the HGFL.  
8 This proceeding had been allocated a hearing time of 10 days.  It quickly became apparent that if each alleged defect was put individually to the respective experts, and then to those who had provided estimates or quotations for the carrying out of rectification works, the hearing would be protracted and costly for the parties.  Being mindful of the tribunal’s obligations under s98(1)(d) of the Victorian Civil and Administrative Tribunal Act 1998 (‘the VCAT Act’) to ‘…conduct each proceeding with as little formality and technicality, and determine each proceeding with as much speed, as the requirements of this Act and the enabling enactment and a proper consideration of the matters before it permit’, it was agreed after consulting with the parties and their representatives that an early view with all experts attending would be beneficial.  Thereafter the hearing proceeded first with the technical experts being sworn in and each item discussed in turn, and then with the two quoting builders and Mr Martin, who had prepared a cost estimate for the builder, in relation to their respective estimates of the cost of rectification of each item.  This was most time efficient and effective and resulted in a significant reduction in the hearing time.  

9 The experts and the builder met before the commencement of the third day of the hearing (counting the day of the view as day 2) and were able to reach agreement about an appropriate scope of rectification works for a number of additional items.  Some were abandoned by the owners, and others conceded by the builder for the purposes of its open offer.

10 Mr Kilgour carried out the initial inspection on behalf of the HGFL.  His report and recommendations formed the basis of the HGFL’s determination.  Following the view and receipt of what he described as further information, he indicated he had changed his recommendation in relation to the following three items (and Counsel confirmed I should regard the HGFL’s decision has having been amended accordingly):

(i) The stair handrail which he agreed was now very loose although he maintained it had not been loose at the time of the original inspection.

(ii) Access to the inspection opening (IO) – initially rejected because he had been unable to verify its location.
(iii) Replacement of scratched glass. 

11 I was concerned when Mr Kilgour said under cross-examination he had originally rejected the claim for replacement of the scratched glass, as he had understood it was first raised in Mr Moore’s report of August 2003.  In reaching this conclusion he had only had regard to Question 17 of the Claim Form which refers to the items set out in Mr Moore’s report dated 12 March 2003.  When referred to the letter from the owners to the builder dated 2 November 2000, which clearly mentions the scratched windows, he said he had not previously seen that letter, although it is referred to in Question 15 of the Claim Form where the owners indicated they had notified the builder of the defects on 2 November 2000, 15 May 2001 and 23 August 2001 (copies of those letters were included with the Claim Form).  Mr Kilgour’s evidence causes me to query whether he was fully briefed by the HGFL when asked to carry out the first inspection.

12 Mr Kilgour said he had not made any enquiries of the owners or the builder.  He said he never asks owners or builders about contentious issues because their evidence always differs.  Perhaps much angst in this case could have been avoided by the asking of a simple question, particularly in circumstances where the builder confirmed he was first notified of the scratched windows in November 2000, and a careful and complete examination of all of the material provided by the owners with the claim.
13 Mr Kilgour confirmed that although the builder had included a number of the rejected items in his open offer this did not change his recommendations as to whether those items should be accepted by the Fund.  He agreed that many of the rejected items are defective but said they were rejected because they would have been obvious at the time of final payment by the owners to the builder.  

14 Although Mr Kilgour attended the view, no attempt was made to persuade me then, or when he gave his evidence, as to why his recommendations should be upheld and the HGFL’s decision affirmed.  He merely confirmed his report with the exception of the three changes discussed above.  There was no attempt to justify his decision in the light of opposing expert evidence.  As far as I am aware he did not take an active part in the negotiations between the experts as to what constituted an appropriate scope of works in relation to some of the contentious items – these discussions and the resulting scope of works were agreed by Mr Moore and Mr Martin.  In the absence of any ‘testing’ of the owners’ expert evidence by the HGFL I am satisfied that I should accept that the items included in the builder’s open offer are defects for present purposes.
Who is the builder?
15
In their Points of Claim the owners allege that the building contract was entered into with either Anthony Tuddenham and/or Tudcorp Constructions Pty Ltd.  Initially this was admitted.  However, shortly prior to the commencement of the hearing, application was made for leave to withdraw the admission.  This was declined with liberty granted to renew the application at the commencement of the hearing.  
16
The building contract is of little assistance.  The cover page notes the builder as ‘A G Tuddenham’.  The execution page reveals that the contract is signed by Anthony Tuddenham on behalf of the builder, although the builder is not named on that page.  All correspondence from the builder to the owners is on the letterhead of A.G. Tuddenham Master Builders.  A business name search reveals that Tudcorp Constructions Pty Ltd carries on business under the name A.G. Tuddenham Master Builders, and a company search reveals that Anthony Gerard Tuddenham is the sole director of Tudcorp Constructions Pty Ltd.  Further, the Certificate in respect of Insurance, Major Domestic Building Work, identifies the builder as Tudcorp Constructions P/L T/AS A G Tuddenham Master Builders (ACN 079 626 985).  I am satisfied on balance that the builder is Tudcorp Constructions Pty Ltd trading as A G Tuddenham Master Builders.
Should the builder be given an opportunity to carry out the rectification works?

17
The builder has expressed a strong desire to be given an opportunity to carry out whatever rectification works I find are necessary.  Whilst such an order may initially seem attractive, I must have regard to the conduct of the builder since the owners took possession of their home.  I am satisfied that until recently the builder has been less than forthcoming in its preparedness to carry out rectification works.  I accept that the owners engaged Mr Moore, and then lodged their claim with the HGFL, out of frustration at the inaction of the builder.  They moved into their new home on or about 6 October 2000 and sent their first list of defects to the builder on 2 November 2000.  Respecting Mr Tuddenham’s personal circumstances the owners did not approach the builder again until 15 May 2001, when they sent a letter setting out a further list of defects.  The builder acknowledged the letter on 25 May 2001 advising ‘…we will correspond with you in the not too distant future’.  The owners wrote to the builder again on 23 August 2001 listing the outstanding defects and a further defect causing serious leaking in the laundry.  On 7 September 2001 the builder responded generally denying liability.  The builder’s attitude is clear from the final paragraphs of that letter:

…When you moved into your home it is complete from that time you are in the defect period in which items are to be completed or rectified, in your case items like the painting and others as stated in your letter dated the 2nd November to produce a list 8 to 10 months later and expect me to rectify all of them as stated in your letter, it’s obvious you do not understand.

Also in your letter I am interested in your comment that you have been considerate of my situation, I am not sure what you mean by that.


You stated you may seek legal advice on these issues but may I remind you Barry and Heather that the legal obligations is a two way street.  In my eyes the contract was not adhered to from start to finish, and I don’t think I have to remind you how much was done outside of contract but should have been in the contract.


The contract states a 60 day defect liability period in which a couple of items could need to be looked at but Barry and Heather you received a good job for the price you paid with a lot of items left out in that price and I know you appreciate that and in my eyes that where it should stay? (sic)

18
Mr Carroll’s evidence as set out in his Witness Statement is that in February 2003 he noticed a water leak in the kitchen and the conservatory.  Although some repairs were done by the builder in relation to this item, those repairs were never completed.  It was after that incident that the owners decided to make a claim on the insurer.

19
In support of its contention that it should be permitted to return to site to carry out the rectification works, the builder relies on its letter of 20 October 2003 to the HGFL, (‘the 20 October letter’) seemingly in response to its direction of 8 September 2003.  In that letter the builder indicated it was prepared to attend to rectification of items 2, 4, 13, 14, 14(ii), 15, 19, 21, 26, 27, 28, 29, 30, 31, 33, 34, 35, 36 & 38, 40, 43, 45, 50, 60, 63, 71, 73, 76, 86, 88, 90, 91, 96, 98, 101, 106, 114 to 117, 124, 147, 157, 173, 174, 179, 188, 198, 201.
20
The builder also indicated it would arrange for the plumber to carry out whatever work was ‘required to standards’ in respect of the following items: 8, 11, 37, 94, 131, 132, 134 & 166, 135, 13607, 140, 180, 181, 182, 184, 185, 186.
21

In relation to the other items the builder indicated:

‘Items 24, 175, 203 need to be looked at by surveyor but if general work needs to be done I could do them.
Items 109, 109, 110 have been completed 18 months ago if that is the same item apart from repaint plaster.

Item 107 ok just need to be shown where bubble is.

Items 116, 212, 213 were handed over at completion when owner signed MBAV handover booklet.

Item 148 I need to know where and when water come in.

Mouldings have to be looked at by supplier as there are hairline cracks on some which could be the normal and not a defect, any others I will fix.

Item 48, 9 Bath suppliers will look at and determine if the way they are installed and there (sic) working capabilities are not up to standard I will change, if they are ok by the manufacturer I will not do any work on them.

Item 167 I could not see ponding on a 900mm balcony with 15 mm falls needs to be looked at.

Items 144, 168, 206, 92 I will not do due to works not required or incapable.

In summery (sic) out of 200 plus items I will not do four items, some have to be discussed and looked at by other parties…’
22
This can only be regarded as a qualified offer.  There are a number of items which the builder either refuses to attend to, or where it indicates that further investigation is required.  There is no evidence that the foreshadowed investigations were ever carried out or arranged by the builder.  Further, I note that the following items which are included in the 20 October letter are not included in the open offer: 13, 15, 19(iii), 28(i)-(vi) & (viii), 34(i), 35(a)(ii), 96(i), 124, 174, 134, 212 and 213.
23
It is also clear that, although the builder indicated in the 20 October letter it was prepared to consider all but four of the two hundred plus items, a number of items were not mentioned.  The following items which were not mentioned in the 20 October letter are included in the open offer:
1, 6, 7, 9, 10, 12, 16, 17(iii), 18, 23(ii), 25(ii), 32(i), 35(a)(iii), 41, 46, 47, 48, 49, 62, 64, 69, 70, 72, 74, 75, 80, 82(ii), 83, 84, 95, 100, 112, 113, 118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 139, 141, 142, 143, 145, 146, 149, 152, 156, 158, 159, 160, 161, 162, 163, 164, 165, 169, 170, 172, 177, 178, 183, 187, 190, 191, 193, 194, 195, 197, 199, 205, 209, 210, 214.
24
In its final submissions the builder refers me to the Affidavit of Mr Tuddenham sworn 24 December 2004 and in particular to paragraph 21 where he states ‘…The builder remains ready willing and able to complete and rectify the works subject to the HGF decision of 8 September 2003…’.  However, as noted above, the 20 October letter contains a qualified limited offer to attend to certain, specified items, to them.
25
Mr Tuddenham gave evidence that he believed the cost to carry out the works was approximately $15,000.00.  He did not provide any supporting evidence or calculations.  Further, it is clear that Mr Tuddenham has some reservations about the builder’s ability to satisfy the owners as evidenced by the offer to pay for the sanding and sealing of the timber floor by a contractor to be engaged by them.  
26
Whilst I accept that it is invariably more cost effective for the original builder to carry out rectification works, I am concerned given the history of this dispute, and the builder’s attitude as displayed by the correspondence referred to above, that if I were to allow the builder to return such an order may lead to further disputation between the parties.  In my view, having regard to the provisions of s53(1) of the DBC Act ‘the Tribunal may make any order it considers fair to resolve a domestic building dispute’ I am satisfied that it is preferable, and in the interests of all parties, that there be a monetary order.
The extent of the indemnity
27
The purpose of, and requirements, for domestic builder’s warranty insurance are as set out in the Ministerial Order, the relevant provisions of which have been included in the Policy.  Of particular relevance here are the following provisions:

The Indemnity Section
A. The Insurer will, subject to the terms, conditions, limitations and exclusions in the policy…indemnify the Insured in respect of loss or damage…where that loss or damage results from any Prescribed Cause.

‘Prescribed Cause” shall mean:
(1)
Domestic Building Work which is defective which expression includes:

(a)
breach of any warranties implied by Section 8 of the DBC Act in respect of work carried out under the Major Domestic Building Contract, namely that the Builder warrants that:


(i)
the work will be carried out in a proper and workmanlike manner and in accordance with the plans and specifications set out in that contract;

…


(iv)
the work will be carried out with reasonable care and skill and will be completed by that date (or within the period) specified by that contract;




…



(b)
a failure to maintain a standard or quality of building work specified in the Major Domestic Building Contract;

…


(4)
alternative accommodation, removal and/or storage costs …does not exceed 60 days…

…

28
Although the Policy then sets out various instances where the Indemnity is limited, and various items which are excluded from coverage under the policy, there is no reference to defects which, to use the HGFL’s terminology,  ‘…would have been apparent at time of final payment and accepted by the owner at that time.’
29
It is clear from the Policy that homeowners are entitled to be indemnified where a builder fails to comply with its contractual and statutory obligations and, in particular, breaches the warranties set out in s8 of the Domestic Building Contracts Act 1995 (‘DBC Act’).  Whilst it has been held by the Tribunal that an insurer may not be bound to indemnify in every case in which defects are apparent when the property is purchased by a subsequent owner (De Lutis v Housing Guarantee Fund Limited [2004] 2544).  However, I am not persuaded that this exclusion applies generally, if at all, to an ‘original’ owner.  In the present proceeding the owners and the builder entered into a standard form MBAV HC-5 New Homes Contract.  Clause 17 of the Contract sets out the obligations of the owners and the builder upon completion of the home.  Essentially, the builder is required to advise the owners, in writing, that the home is complete, and where the owners agree, they are obliged to pay the Final Claim.  Although Clause 17 contemplates the rectification of any items set out in a defects list prior to payment of the Final Claim, the failure to identify defects prior to completion, or payment of the Final Claim prior to rectification of any defects which have been identified, does not, in my view, act as a bar to the owners making a claim under the relevant policy.
30
The owners’ bargain with the builder was for the construction of a house to be built in a proper and workmanlike manner in accordance with the warranties set out in Section 8 of the DBCA.  They had a contractual obligation to pay for the works when they were complete, but in paying for them they did not waive their rights to seek rectification of or compensation for defective works.  Under the terms of the building contract, the owners were obliged to pay the contract price in full before they could obtain possession of their new home.  Payment of a discounted price is not contemplated by the contract.  The owners entered into a contract for the construction of a house in accordance with the approved plans and specifications.  The builder had both a contractual and statutory obligation to build them a house free of defects.  He has breached that obligation and the owners are therefore, in my view, entitled to be indemnified under the policy.  The owners’ loss and damage is the cost of rectification of the defective works, together with any consequential costs contemplated by the policy, such as accommodation costs.
The owners’ claim
31
I found a number of the items identified by Mr Moore to be very minor indeed.  Although it might be argued that many of them are technically defects they are of little moment.  Further, many of the alleged defects, especially those relating to painting, had not been identified nor complained about by the owners.  A number of the items identified by Mr Moore as being defective and included in the claim to the HGFL, were withdrawn at the hearing, Mr Moore indicating they were observations only (e.g. item 202 and 207) and that no claim was made in respect of them.  
32
Estimates for the carrying out of the rectification works have been provided on behalf of each of the parties.  Mr Brooks of Dimension Homes has provided a detailed quotation for the owners.  Mr Linton of Viewmount Homes has provided an estimate on behalf of the HGFL and Mr Martin has provided an assessment of quantum on behalf of the builder, in addition to his expert report.  It is apparent from correspondence made available to the tribunal during the hearing, that the owners have had some difficulty in obtaining an itemised quotation from Dimension Homes.  

33
I note that at the conclusion of the hearing, in response to an enquiry from me, Mr Brooks said that even if a lesser scope of works (than that contained in his quotation) was determined as being appropriate, he would be uncomfortable carrying out that lesser scope and the owners would have the pay the cost of any additional works.  Whilst I appreciate Mr Brooks’ position and understand he will be responsible for works carried out by him, this attitude puts the tribunal in a difficult position.  It has a duty to all parties to ensure that a fair and just outcome is reached (s98 of the VCAT Act) and where Mr Moore, the owners’ expert, has reached agreement with Mr Martin on a scope of works my assessment of quantum will be based on that agreement.
34
The owners’ claim to the HGFL initially comprised some 214 items, of which approximately half were accepted by the HGFL.  The owners subsequently withdrew their claim in relation to a number of the items, some because they have been rectified by others, and others have simply been abandoned.  The owners have withdrawn their claims in relation to the following items: 1, 2 (as advised at the hearing) 4(ii), 8(i), 11, 13(i), 17(i), 19(i), 21 (iii) & (iv), 25(i), 35(ii), 37, 44, 65, 78, 81, 83, 89, 94, 95, 130, 131, 133, 134, 135, 144(i), 153, 155, 166, 174, 180, 181, 182, 184, 185, 186, 202, 207, 208.  The number of withdrawn items has increased considerably since Mr Carroll’s witness statement was prepared in January 2005 where at paragraph 22 he states that the following items are no longer part of the owners’ claim: 8(i), 11, 27, 94, 131, 133(i), 133(ii), 134, 166, 135, 174, 180, 181, 182, 184, 185 and 186.

35
In relation to the remaining items my determination in relation to liability and quantum is set out in the following schedule.  I have based my schedule on that prepared by Mr Oliver, and provided to all parties during the course of the proceeding.  I have not set out the various estimates for each of the items – these are well known to all parties, but I have indicated the estimate/s relied on in determining the appropriate allowance for each item.  Where there is a huge divergence between the various estimates I have generally adopted the Viewmount estimates.  At times, I have adopted the median of the Dimension and Viewmount estimates.  Occasionally, I have allowed the Dimension estimates.  
36
In support of the submission I should accept Dimension’s quotation as being a realistic estimate of the cost of carrying out the works, Mr Oliver referred me to Baron Parke’s comments in Robinson v Harman (1848) 154 ER 363 where he said at 365:



‘…that where a party sustains a loss by reason of a breach of contract, he is, so far as money can do it, to be placed in the same situation, with respect to damages, as if the contract had been performed…’


and to Hyder Consulting (Australia) Pty Ltd v Wilh Wilhelmsen Agency Pty Ltd [2001] NSWSC 313.  Whilst the proposition in Robinson is long established, I am not persuaded that Hyder applies in this case.  At para 99 Giles JA said:



‘…But if the rectification work has been carried out and the actual cost is know, that provides sound evidence of the reasonable cost and should ordinarily provde the basis for damages…’

37
With respect, I agree entirely with His Honour.  However, in this case, the works have not been carried out.  The owners seek to rely on one quotation only – that of Dimension Homes.  The HGFL has obtained a quotation from Viewmount Homes.  Mr Linton confirmed that he had prepared the quotation as if Viewmount was carrying out the works.  At this stage the actual cost of the works remains unknown.  Although Mr Brooks’ seems to have a clear expectation that Dimension will be engaged to carry out the rectification works I am not persuaded I should therefore simply adopt the Dimension allowances.  I must have regard to what is a fair and reasonable price for the works I find are reasonable and necessary (applying the principles set out in Bellgrove v Eldridge (1954) 90 CLR 613) on the basis of all of the evidence before me.  

38
All of the estimates are all inclusive of margin.  Although it is submitted on behalf of the owners that the Viewmount estimate is exclusive of GST, a consideration of the estimate reveals it is inclusive of GST.  I have considered the submissions on behalf of the owners in relation to the hourly labour rates forming the basis of the Dimension and Viewmount estimates.  I am not persuaded that the Dimension allowance of $60.00 per hour should be preferred over the Viewmount allowance of $45.00 to $55.00 per hour, depending on the particular trade.  There is no evidence that those rates are not ‘the going rates’ in Ballarat, or that a rectifying builder would not be able to arrange ‘local labour’ to carry out the works.
39
Those allowances marked with an ‘*’ are items which, although included in the builder’s open offer, I am satisfied are maintenance items, in respect of which the HGFL is not required to indemnify the owners.  I have marked with an ‘#’ those items which the HGFL found to be defective but rejected because they ‘…would have been apparent at time of final payment and accepted by the owner at that time.’  For the reasons set out above I am satisfied the HGFL is required to indemnify the owners in respect of those items.  I have allowed all items included in the builder’s open offer, irrespective of whether my attention was drawn to them at the view, and have not made any finding as to whether or not they are properly described as defects.
Allowances
	Item
	HGFL
	Builder
	Allow ($)

	MASTER BEDROOM AND WALK IN ROBE
	
	
	

	2. 
Walk-in robe shelf
	Y
	Y
	         274.50

	4 
Bedroom 1 door


(i)
Although the door margin is not uniform on inspection it was barely noticeable and I am not satisfied it is reasonable or necessary to carry out any rectification works.

  
(iii)
Bedroom 1 door rattle – in the absence of a separate estimate for this item I will allow $50.00.


	X

Y
	X

Y
	               Nil

           50.00

	5.
Front Windows


(i)
On inspection the paint splatters were barely noticeable.


(ii)
I am not persuaded it is common practice to paint the bottom edge of window architraves where they cannot be seen.


	X

X
	X

X
	               Nil

               Nil

	ENSUITE
	
	
	

	6.
Ensuite Shower Screen


I am satisfied that the shower screen can be rectified as suggested by Mr Martin, including the replacement of the side panels as discussed during the hearing.

	X#
	Y
	         650.00

	7.
Ensuite Shower (caulking)

I accept this is a maintenance issue – the owners have not persuaded me it arises as a result of the builder’s failure to perform the work in a proper and workmanlike manner.  It is allowed as it is included in the builder’s open offer.


	X
	Y
	         *49.50



	8 
(ii)
Toilet cistern 30mm off the wall

I am satisfied that this is defective and should be rectified.  It is immaterial that it does not cause any problem with the operation of the toilet.  Although Mr Martin’s estimate is significantly less than the Dimension or Viewmount estimates it relates to a lesser scope of work.  Mr Martin agreed that their estimates were reasonable for the alternative scope and I will allow the median of the Dimension and Viewmount estimates.


	X
	Y
	      2,100.00

	9.
Spa bath


I am satisfied that the scope of works suggested by Mr Martin, with which Mr Linton agrees, is reasonable.  


	Y
	Y
	      2,035.00

	10. The basin plug and waste has been replaced.  I am satisfied the bath plug and waste should be replaced.

	X#
	Y
	           99.00

	12.
Painting of ensuite window

I reject the HGFL’s determination that these are not visible.  I accept they can be seen from the bath and should be painted.

	X
	Y
	           44.00

	13.
Bedroom 1 door


(ii) Although the head margin is tight, it was apparent on inspection that this does not have any impact on the door function.  I am not satisfied that it is reasonable or necessary to carry out any rectification works.


	X
	X
	               Nil

	14.
Wall around thermostat – patching around thermostat – lack of sanding.  As this all relates to 
the same item it is surprising the HGFL only accepted it in part as (i) will be rectified with the other works (as noted by Mr Kilgour in his report).

(i)
I accept this should be rectified.


(ii)
HGFL accepted item.

	Y

X
Y
	Y
Y

Y


	         176.00

           66.00

	15.
Melamine shelf peeling
	Y
	Y
	           82.50

	16.
Excess silicone around toilet and vanity


I am satisfied that excess silicone should be removed from around the base of the toilet and the basin.

	X#

	Y

(basin only)
	           55.00

	BEDROOM 1
	
	
	

	17.
Bedroom 1 Ensuite door

 
(ii) It was apparent that although not top coated the edges of the architrave have been painted.  I am not satisfied it is reasonable or necessary to carry out any rectification works.


(iii)Mr Tuddenham indicated that item (i) (although withdrawn) would be rectified as a consequence of the rectification works to this item.


	X

X
	X

Y
	               Nil

           66.00

	18.
WIR door


I consider Mr Martin’s estimate to be fair and reasonable.  (Viewmount does not appear to have costed (ii)).


	X
	Y
	           80.00

	19.
Cavity slider pocket


(ii)
 HGFL accepted item.
(iii) The paint runs are noticeable and should be rectified.  The estimates for these two items vary enormously.  I will allow the median of the Viewmount and Dimension estimates.


	Y

X
	Y

X
	
        369.00

      (ii)&(iii)



	20.
Paint Runs

On inspection it was apparent these were minor and barely noticeable.  I am not satisfied it is reasonable or necessary to carry out any rectification works.

	X
	X
	               Nil

	21.
North window

(i) This is not visible.


(ii) HGFL accepted item.


I allow the median of the Viewmount and 
Dimension estimates.


	X

Y


	X

Y


	               Nil

         150.50

	22.
Paint runs

On inspection this paint run was barely noticeable.  I am not satisfied it is reasonable or necessary to carry out any works.

	X
	X
	               Nil

	READING/SITTING AREA
	
	
	

	23.
Bedroom 1 cavity slider pocket


(i) This is minor


(ii)
Mr Tuddenham advises (i) will be rectified as a consequence of the rectification of this item.


(iii)This is untidy and should be rectified.


(iv)On inspection this was very noticeable and I am satisfied it should be rectified.


I find Dimension’s total estimate for item 23 to be fair and reasonable.

	X

X

X
X
	X

Y

X
X

	         321.60


	24.
Stair rail – I allow the median of the Dimension and Viewmount estimates.


	Y
	Y
	         640.00

	25.
North window


(ii) Included in builder’s open offer.
	X
	Y


	           44.00

	26.
Radius head window


I share the concerns expressed by both Mr Linton and Mr Brooks about Mr Martin’s proposed method of rectification.  I accept that the works suggested by Mr Brooks are the preferred method of rectification.  I have considered the greatly diverging estimates and in this instance, find the Dimension estimate to be fair and reasonable.

	Y


	Y


	         891.60

	27.
Horizontal Balustrade


I accept this item will be rectified as a consequence of rectification of item 24.

	Y


	Y


	             Nil.

	28.
Bar Area


(i) – (viii) except (vii) - on inspection these items were barely noticeable.  I am not satisfied it is reasonable or necessary to carry out any rectification works.


(vii)
Viewmount’s and Mr Martin’s estimates are very similar and I am satisfied they are fair and reasonable.

	X

Y


	X

Y


	              Nil.
         198.00

	29-32. Cornices


I have some serious reservations about Dimension’s estimate especially as Mr Brook’s evidence was that he had no real idea of the cost to repair items 29-32.  The Viewmount and Martin estimates are significantly less than the Dimension estimate being within $80.00 of each other.  Although the HGFL has not accepted item 32, I am satisfied it should be rectified.  I will allow the Viewmount estimate.


	Y

(not 32)
	Y


	         561.00

	33.
Bay window


(i)(a) & (b) I am not satisfied it is reasonable or necessary to carry out any rectification works.


(i)(c)
 included in the builder’s open offer

(i)(d) HGFL accepted item.


(ii) (a) & (b) I am not satisfied it is reasonable or necessary to carry out any rectification works.


(iii) (iv) (v) These are very minor and I am not satisfied it is reasonable or necessary to carry out any rectification works.

	X

X
Y

X

X
	X

Y

Y

X

X
	               Nil

           33.00

         165.00
               Nil

               Nil

	34.
Passage door


(i)
This was very noticeable on inspection and I am satisfied it should be rectified.

(ii)
HGFL accepted item.
	X

Y
	X

Y
	           44.00

           22.00


	35.
First Floor toilet


(i)

Although noted on the Applicant’s summary as a rejected item it is in fact an HGFL accepted item.

(iii)
HGFL accepted item.
	Y
Y


	Y

Y
	       )

       )

       )

       ) 110.00

	36.
 Patching evident.  I will allow the median of the  Dimension and Viewmount estimates


	Y
	Y
	         130.00

	38. I accept this is included in Item 36.
	Y
	Y
	Nil (incl 36)

	39.
Excess silicone around base of toilet


I am satisfied this should be removed.

	X#
	X
	           22.00

	STAIRWELL
	
	
	

	40.
Stair treads creak.  The Martin and Dimension’s estimates are with $11.00 of each other and are significantly less than the Viewmount estimate.  I therefore allow the median of the Dimension and Martin estimates.


	Y
	Y
	           60.00

	41.
Glue timber wedges.  Although Dimension includes this in its estimate for item 40 I am satisfied additional works will be necessary and allow $50.00.


	Y
	Y
	           50.00

	42-43. Included in item 24.
	Y
	Y
	Nil (incl 24)

	45.
Dust in paintwork.
	Y
	Y
	           99.00

	BATHROOM
	
	
	

	46.
Insufficient paint coverage to edges of windows.  I am satisfied these should be painted particularly as they are in a high moisture environment.

	X
	Y
	           44.00

	47.
Plug in bath waste


The basin plug has been replaced.  I am satisfied the bath plug and waste should also be replaced.

	X#
	Y
	           99.00

	48.
Bath not supported

I am satisfied that the method of rectification suggested by Mr Linton is appropriate and I will allow the Viewmount estimate.

	Y
	Y
	      1,980.00

	49.
Caulking around bath


I will accept the Viewmount estimate as the only one available.

	X#
	Y
	           27.50

	50. Line in plaster.
	Y
	Y
	         440.00

	51. Excess silicone around basin.
	X#
	Y
	           33.00

	BEDROOM 2
	
	
	

	60.
Excessive rattle to door.
	Y
	Y
	           22.00


	61.
Lack of paint coverage to edges of door architraves.  This is minor and I am not satisfied any works are reasonable or necessary.


	X

	X
	               Nil

	62.
Lack of paint coverage to left hand side architrave.  I will allow half of Viewmount’s estimate for items 61 & 62. 

	X


	Y


	           44.00


	63.
Patching where downlights moved.  The Martin and Viewmount estimates are within $1.00 of each other.


	Y

	Y
	         198.00

	64.
Robe door handles loose.
	X

	Y
	         *16.50

	BEDROOM 3
	
	
	

	66.
Lack of paint coverage to edge of right hand side architrave.  On inspection this was noted as minor and barely noticeable.

	X

	X
	               Nil

	67.
Indentation and rough surface.  On inspection this was noted as minor and barely noticeable.
	X

	X
	               Nil

	68.
Lack of paint coverage to edge of top and right hand side architraves.  I am satisfied this should be rectified.  Although the HGFL reported this item could not be found, it was very noticeable on inspection and I am satisfied it should be rectified.  I will allow the Martin estimate.


	X
	X
	           40.00

	69.
Doors out of wind.  The Viewmount estimate seems excessive.  I will allow the Dimension estimate. 

	X
	Y
	           57.60

	70.
Differences in top margin of robe doors.  The Dimension estimate is excessive, and the HGFL has not provided a separate estimate.  I will allow the Martin estimate.


	X
	Y
	           65.00

	71.
Excess rattle to door.
	Y
	Y
	           22.00

	72.
Robe handle doors are loose.  I am satisfied this is a maintenance issue.


	X
	Y
	         *16.50

	BEDROOM 4
	
	
	

	73.
Excess rattle to door.
	Y
	Y
	           22.00

	74.
Doors out of wind.  I am satisfied the scope suggested by Mr Brooks is adequate and will allow the Dimension estimate.


	X
	Y
	           48.00

	75.
Difference in top margin of robe doors.  Having regard to the Martin estimate for item 70, I will make the same allowance.


	X
	Y
	           65.00

	76.
Loose architrave.  I am satisfied this should be rectified.


	Y
	Y
	           88.00

	77.
Lack of paint coverage

On inspection it was apparent that the coverage is poor.  I am satisfied this should be rectified.


	X
	X
	           44.00

	79.
Lack of paint coverage.  Some texture in the finish is apparent but not enough to warrant rectification.


	X
	X
	               Nil

	80.
Robe door handles loose.  I am satisfied this is a maintenance item.


	X
	Y
	         *16.50

	PASSAGE
	
	
	

	82.
Linen cupboard

(i)
Although inside the cupboard I am satisfied these areas should be painted.


(ii)
Loose door handles.  I am of the view this is a maintenance item.

(iii)The edges of the architraves have been painted although coverage is not uniform.  They cannot be seen and I am not satisfied it is reasonable or necessary to repaint them.

(iv)Hinge door margins to both doors: on inspection this was hardly noticeable.  I am not satisfied it is reasonable or necessary to carry out any rectification works.

	X

X

X
X
	X

Y

X
X
	         165.00

          *16.50

               Nil
               Nil

	84. Lack of paint coverage to edge of Bedroom 3, left hand side architrave.


	X
	Y
	           40.00

	85.
Lack of paint coverage to edge of bathroom left hand side door architrave.  On inspection it was clear wall paint had been applied and there was a slight texture issue.  I am not satisfied it is reasonable or necessary to carry out any rectification works.

	X
	X
	               Nil

	LAUNDRY
	
	
	

	86.
Screws to flush pull door loose.
	Y
	Y
	         286.00

	87.
Paint coverage to edge of cavity door pocket.  On inspection it was apparent that the finish was uneven and very rough. I am satisfied that it should be rectified.

	X
	X
	           77.00

	88. Cracked architrave mitres.
	Y
	Y
	           77.00

	90,136,137 Leak to laundry ceiling

Although the leak has been rectified I am satisfied the claim is for replacement and repainting of the damaged plaster ceiling.  Mr Linton acknowledged that he had overlooked rectification of the consequential damage in preparing his estimate: I will allow the median of the Dimension and Martin estimates.


	Y

	Y
	         800.00

	91.
Cracking to architrave.  

Having considered the significant differences between the estimates, I will allow $100.00.

	Y
	Y
	         100.00

	POWDER ROOM
	
	
	

	92.
Exhaust fan venting.  Dimension has not provided an estimate for this item.


	Y
	Y
	         165.00

	93.
Paint run and rough plaster.  Although rejected by the HGFL it is noted in its final submissions that “paint touch ups required” was noted in the owners’ letter of November 2000.  An allowance of $187.00 is suggested in accordance with the Viewmount estimate.  This concession seems inconsistent with the approach adopted by HGFL in relation to other painting items, particularly where this item is not included in the builder’s open offer.  I am not persuaded I should allow it.

	X
	X
	              Nil.

	96.
Lack of paint coverage and mitres. cracking.

(i)
Included in the builder’s open offer.

(ii)
HGFL accepted item.
	X

Y

	Y

Y
	)        110.00
)

	97.
Lack of sanding.  

On inspection this was clearly rough and I am satisfied it should be rectified.  However having regard to the estimates I consider the Viewmount estimate to be excessive and will allow the median of the Viewmount and Dimension estimates.


	X
	X
	         150.00

	98. Door binding.  Refer comments for item 97.  I will allow $100.00.


	Y
	Y
	         100.00

	99.
Excessive silicone around basin and toilet

I am satisfied all silicone is excessive and should be removed.   I make the same allowance as for item 16.

	X#
	Y for

Basin.
	           55.00

	100.
Silicone spots on floor.
	X
	Y
	           25.00

	ENTRY
	
	
	

	101 & 196.  Front door
The parties disagree about the scope of the rectification works, particularly in relation to the replacement of items such as the sidelights.  I am persuaded, on balance, that removal and replacement of the whole ‘unit’ including the front door and the sidelights is desirable, particularly given the extent of the damage.  I am not persuaded that the edges do not need painting.  I therefore allow the Dimension estimate.

	Y
	Y
	      2,604.00

	102.
Gap in floorboards  

I accept this is within the 2mm tolerances as set out in the BCC guidelines to Standards and Tolerances.

	X
	X
	               Nil

	103.
Paint finish to plaster on side of columns.  


I accept it would be almost impossible to now achieve a satisfactory finish and any attempt at rectification may exacerbate the problem.  It is only apparent on close inspection and I make no allowance.

	X


	X


	               Nil



	FAMILY ROOM
	
	
	

	104.
Lack of paint coverage.  


This is not readily apparent and I am not satisfied it is reasonable or necessary to carry out any rectification works.

	X
	X
	               Nil

	105.
Lack of paint coverage to edge of right hand side window architrave.

	X
	Y
	           44.00

	106.
Architrave mitres - loose and cracking.
	Y
	Y
	           88.00

	107.
Bubble in north wall.
	Y
	Y
	         440.00

	CONSERVATORY
	
	
	

	108-110 and 167-171.

These relate to external and internal works resulting from the leaking sitting room balcony.  Inexplicably the HGFL accepted all items except 169 – cracking of tiles at corners and 171 – water ponding. around south east post (although the HGFL’s current position is unclear as they seem to be accepted items by reference to its final submissions).  All works are obviously necessary.  It seems that Mr Brooks may not have appreciated the full scope of rectifications works required.  I reject the HGFL’s submissions that I should allow the Martin estimate and as with previous items where there is a significant difference in the estimates allow the Viewmount estimate.

	Y

except 169 & 171.
	Y
	      7,150.00

	DINING ROOM
	
	
	

	111.
The north column and adjacent wall is not plumb, which I accept.  Mr Brooks said that although he initially had trouble finding this the wall is 25mm out and the column is 10mm out of plumb with the wall.  He agreed it doesn’t stand out.  On inspection this was not immediately apparent.  Having regard to the high cost of rectification (the Dimension estimate is $2,202.00 and the Viewmount estimate is $4,180.00) I am not satisfied it is reasonable or necessary to carry out any works.  However, I will allow compensation in the sum of $500.00.

	X#
	X
	         500.00

	112.
Access Point


Paul Moore and Ray Martin agreed that some additional excavation should be carried out in conjunction with rectification of item 206 to improve accessibility

	X
	Y
	         158.00

	113.
Timber floors



The HGFL rejected this as being obvious at the time of final payment.  The owners did not complain about it until their letter of May 2001.  I am satisfied that the floor should be re-sanded as offered by the builder.  I reject the submission on behalf of the HGFL that the amount awarded to the owners should be affected by them having had four years use of the floor.  I will allow the Viewmount estimate.

	X#

	Y


	      3,740.00



	INSULATION
	
	
	

	114-117. 

These are all accepted by HGFL – the disparity in estimates is largely due to Dimension’s allowance for access scaffold – otherwise Dimension and Viewmount are within $1.00 of each other.

	Y


	Y


	         715.00

	ROOF TRUSSES
	
	
	

	118-129. 

Although Mr Kilgour reported that these did not comply with the recommendations of the truss manufacturer, these items were rejected as being unlikely to affect the structural integrity of the roof.  They are all included in the builder’s open offer and are therefore allowed.


	X

(except

124).
	Y
	      1,332.00

	SKILLION ROOF OVER GARAGE/LAUNDRY
	
	
	

	138.
Scratched and kinked roof sheeting.  The builder offered to tighten the screws only but no offer in relation to the scratched and kinked roof sheeting.  I cannot be satisfied on balance that this damage was caused by the builder.  I am satisfied that tightening of the screws is all that is reasonably necessary and in the absence of any separate estimate for this work, I allow $100.00.

	X
	Y

(partial)
	         100.00

	139 and 142. Box Gutter
These seem to be inter-related although only item 139 was accepted by HGFL.  Although Mr Brooks said he would not be prepared to carry out the alternative scope of rectification works agreed by Paul Moore and Ray Martin, Mr Linton agreed this alternative scope would be an adequate fix.  I am satisfied this is a reasonable alternative.  I am not persuaded on the evidence before me that such rectification works will not be effective.

	Y

(139 only)
	Y
	         700.00

	FIRST FLOOR ROOF AREA 143 to 150 (except 147 & 148) and

GARAGE ROOF AREA 151 to 154 and 192
I am satisfied that there are a large number of broken tiles although I can understand the HGFL’s concerns as to how this damage was caused.  As many of the tiles have apparently been siliconed back together, I am satisfied on balance that the broken tiles are the builder’s responsibility.  It is no excuse that tilers are ‘like bulls in a china shop’.  I accept that a handrail support is required and will allow the Viewmount revised estimate plus the allowance of $242.00 for item 144.  (The calculations submitted on behalf of the HGFL appear to include an arithmetical error).

	X (except 144 (ii), 147 & 148)
	Y
	      4,272.00

	148. 
Lead flashing.


Two small cut tiles (‘diddlers’) have fallen out – the only estimate is provided by Mr Martin.


	Y
	Y
	         192.00

	EXTERNAL
	
	
	

	156, 159 – 165 and 177 & 178 and 193
The Viewmount and Martin estimates are similar for these items ($6,710.00 and $6,550.00 + $750.00 for scaffold respectively).  The Dimension estimate is substantially higher, primarily because it includes an allowance for perimeter scaffold at a cost of $7,000.00.  Mr Linton said the Viewmount estimate does not include scaffold and he or his subcontractor have their own.  Mr Martin agreed scaffold was necessary and said that although he had made some allowance in his initial estimate, he would allow an extra $750.00 for mobile scaffold.  I am not persuaded on the evidence before me that perimeter scaffold is reasonable and necessary.  Although it may be more convenient than mobile scaffold that is a matter for whoever ultimately carries out the work.  
Dimension appears to have allowed for a ‘belts and braces’ approach to this area of rectification particularly in relation to the mouldings which I accept, on balance, it is not necessary to remove and replace.  I will allow the Viewmount estimate plus an additional allowance for scaffold of $1,000.00 (not being satisfied that one can reasonably expect all sub-contractors to have their own) as I have some reservations as to whether the $750.00 suggested by Mr Martin is adequate.

	Y 
	Y
	      7,710.00

	157.
Bottom edge of garage door not painted.
	Y
	Y
	           66.00

	158.
Mortar to be cleaned off brickwork.  I will allow the median between the Dimension and Viewmount estimates.


	X#
	Y
	         253.25

	173.
Clean cavity flashing weep holes.
	Y
	Y
	         165.00

	175.
Sub-floor venting.



Paul Moore and Ray Martin agreed on an alternative scope of works.  I am satisfied, on balance, that this is a realistic alternative and will allow the Martin revised estimate.

	Y
	Y
	      1,412.40

	176.
Concrete pavers to front porch.



The builder offers to clean and seal the paving with a suitable opaque sealer approved by the owners’ building consultant.  I accept the owners’ evidence that they complained about the efflorescence almost immediately after the pavers were laid.  I am satisfied these pavers are not as selected.  


Mr Martin suggests the efflorescence arises because the pavers are a cement based product which is outside the builder’s control.  I am satisfied this is a matter between the builder and the supplier.  Supply and installation of these pavers is clearly a breach of the builder’s obligations under s8 of the DBCA.  I will allow the Viewmount estimate.

	X#
	X
	      1,210.00

	179.
Cracking to fibre cement vertical sheeting.
	Y
	Y
	         297.00

	183.
Apron flashings not secured.
	Y
	Y
	           22.00

	187.
Colourbond roofing not installed.  Mr Tuddenham said he believed the claim for this had been withdrawn.  In any event I am not satisfied it is reasonable or necessary to carry out any rectification works.

	X
	X
	               Nil

	188.
Moulding.
	Y
	Y
	         385.00

	189.
Perpends to be fitted and small grey flashing strip installed.

	X#
	Y
	         198.00

	190. Ceiling not level.
	X#
	Y
	         385.00

	RADIUS ENTRY WINDOW
	
	
	

	194 and 197 Render.
	Y
	Y
	         660.00

	198. Flashing
	Y
	Y
	           55.00

	199. Loose flashing
	Y
	Y
	           55.00

	200. Cracking of render
	X
	Y
	           66.00

	201. Exposed electrical wire
	Y
	Y
	           55.00

	203. Risers from the garage to family room steps
	Y
	Y
	         362.50

	204.
Entry steps not as per plan.



It is surprising that the owners did not raise this as a concern until some eight months after they moved in.  I will allow $1,760.00 by way of compensation as in the absence of an estimate by the builder, and my general reservations about the Dimension estimates, the Viewmount estimate seems reasonable.

	X#
	X
	      1,760.00

	205. Scratched windows.
	Y
	Y
	      3,450.00

	SUB-FLOOR AREA
	
	
	

	206, 209 & 210

I am satisfied on balance that replacement of the corroded columns is necessary.

	Y
	Y
	      2,200.00

	211.
Damp proof course


There is no evidence to contradict the builder’s evidence that there is a damp-proof course.

	X
	X
	                Nil

	212.
Certificates


I believe copies of all certificates were provided to the owners at the end of the hearing.

	
	
	              Nil.

	TOTAL
	
	
	$58,095.45


40
It is helpful to dissect the cost of the rectification works which I have found is $58,095.45:
	HGFL accepted items:
	$39,329.00

	Items identified by HGFL as defective but rejected and included in builder’s open offer


	$  5,594.75

	Items rejected by HGFL but included in builder’s open offer
	$  8,722.60

	Additional items which I have allowed
	$  4,333.60

	Items included in the builder’s open offer which I have found are maintenance items


	$     115.50


41
Although the owners have made a claim for the cost of alternative accommodation, there was no direct evidence about this claim.  However there is a quotation from Michael Daunt Pty Ltd indicating the rent for an apartment is $650.00 per week.   Although that quotation is dated 13 December 2004 a more current quotation was not provided.

42
Mr Brooks suggest the owners will need to move out for 6-12 weeks.  Mr Linton estimates the works would take a maximum of 6 weeks and suggested the owners would need to move out for one week while the floor was being sanded, particularly as there are two separate sleeping and wet areas upstairs.  The builder agrees with Mr Linton’s estimate.  I will therefore allow one week - $650.00.
The HGFL’s position

43
During the hearing of final submissions Mr Johnson submitted that the position of the HGFL is somewhat different from that of a warranty insurer.  He said it is required to administer the HIH Indemnity Fund and as such cannot agree to indemnify owners for items which it does not consider to be defects.  It must carry out its own inspection, make its own determination as to what constitutes defective work, and indemnify the owners in relation to those items, and any additional items which the Tribunal finds are defective.  The HGFL has no power to offer any entitlement in excess of the Policy.  It is bound by the Policy and cannot gratuitously go beyond the policy – it cannot grant any indemnity which is beyond the policy
44
Further, that the HGFL is obliged by statute to administer the HIH policies.  Mr Johnson said that it must look to the content of the policy and could not of its own nature compromise claims.  It must first determine whether a claimed item was a defect or otherwise accept the adjudication of the Tribunal.  Then, and only then does an indemnifying event arise.  He was unable to refer to me any authorities in support of this proposition, or any statutory provision.  He said the primary factual matrix is constituted by the terms of the policy and if the owners want more then they are asking for too much.  However, as noted above, there were a number of items which the HGFL conceded were defective but in respect of which it was not prepared to indemnify the owners because they would have been apparent at the time of ‘settlement’.  In my view, this is a position which the HGFL has adopted contrary to the provisions of the Policy, and its statutory obligations.
45
Whilst it may well be that it is appropriate for the HGFL to adopt a conservative approach in relation to the settlement of proceedings, it is to be hoped this would not be applied to the detriment of the parties, the State of Victoria and its taxpayers.  There is no evidence that an agreement to indemnify the owners in respect of the builder’s open offer would have exposed the State of Victoria to any greater financial liability than those associated with the preparation and conduct of what was potentially a ten day hearing.  Although I cannot be certain that an agreement to indemnify would have resulted in settlement, it may have narrowed the issues in dispute and reduced the length of the hearing.
Conclusion 
46
I will therefore order that the builder pay to the owners the sum of $58,095.45, that the HGFL indemnify the owners for the sum of $57,979.95 (taking into account the items which I have found to be maintenance items) and pay such sum to them out of the Domestic Builders (HIH) Indemnity Fund.  I will reserve the question of costs.

	DEPUTY PRESIDENT C. AIRD
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